
1

2

3

4

5

6

1

8

9

10

1l

t2

13

14

l5
I6
t7

18

19

20

2l
22

z)
24

25

26

27

28

29

30

3l

)z
't)

34

WHEREAS,

WIIEREITS,

WHEREAS,

WIIEREAS,

WHEREAS,

WIIERtrAS,

RESOI,UTION OF THE TOHONO O'ODHIIM I,EGISLATIVE COUNCII,
(Approving a Loan Transaction Among the Tohono O'odham [arming

Authority, as Borrower, and Bank ofArnerica, N,A., as Lender)

RESOLUTION NO. 2.0=028

the Tohono 0'odharn Legislative Council is authorized to "consult, negotiate and

conclude agreements and contracts on behalfofthe Tohono O'odham Nation..."
(Constitntion ofthe Tohono O'odham Nation, Article VI, Section l(f); and

the Tohono O'odham Farming Authority ("TOFA") is the Tohono O'odhamNation's
("Nation") enterprise authorized to operate the San Lucy, Schuk Toak, and Vaiva

Vo Farms on behalfofthe Nation; and

TOFA is responsible for promoting the econornic development and general

welfare ofthe Nation and its members by profrtably developing the agricultural
resources of the Nation, p[rs[ant to Paragraph 3.1 of TOFA'S Second Restated

Plan of Op€ration; and

the Tohono O'odham legislative Council must approve waivers of sov€reign
irnnunit5r, both for the Nation and enterprises chartered pursuant to the laws of
the Nation, such as TOFA; and

by Resolution No. 13-422, the Tohono O'odham Legislative Council approved a

revolvlng line of credit by and between Bank of America, N.A. ("Bom'), in the
origlnal maxlrnum available principal amount of Six Mlllion and No/lOO Dollars
($6,000,000.00) (the "TOFA Line of Credit"), as evidenced by that certain Loan

Agreement by and between Lender and TOFA (also referred to herein as

"Borrower"), dated October 24, 2013, as modifred from tirne to tirne (as rnodilied.
the "2013 Loan Agreement"); and

as evidenced by th€ Security Agrecmert (Multiple Use) by and lretween ltender
and Borrower, dated October 24, 2Q13, as modified from time to tiln€ (as

Inodllicd, the "2013 Security Agreement"), the payrnents and performances due
under the 2Ol3 Loan Atree[rent are secured by, arnoug other things, (a)

Borrower's grant to Lender ofa sccurity intercst in and lien on (i) aU inventory,
including all matcrials, work in process and fmished goods, and (ii) all
machinery, furniture, fixtures and other equipment ofevery tlrpe now owned or
hereafter acquircd by the Borrower (excluding any property ofthe Borrower in
which the fohn Deer€ Co., or its afliliates, has a sccurity interest, or any proper8
subsequently purchased by the Borrower frorn and linanced by Iohn Deere Co.)

(collectively, the "TOFA CoUateral"); and O) apledge bythe Nation ofthe collateral
as described and set forth in that certain Pledge Agreement by and between the
Nation and the Lender of even date with the Loan Agreement and the Security
Agrccment (the "2O13 Pledge Agre€ment"), consisting of the Nation,s account.
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WIIERtrAS,

WHEREAS,

WIIEREAS,

WIIEREAS,

WIIEREITS,

WHEREAS,

WHEREAS,

Account No. l0675OG (TON-SAWRSA TRUST), rnaintained at the Lender (the

"Nation's Pledged Collateral"); and

by Resolution No. l3-422, the Tohono O'odham Legislative Conncil approved the
limited waivcr of IOFA'S sovereign immunity, as set forth in the 2013 f,oan

Agreement and other related loan docunents; and

the naturity date ofTOFA Line ofCredit is Iauuary l, 2020; and

due to the ongoing necd for hnancing to fund TOFA operations, crop production,
infrastrtrcture improvements and repairs, TOFA has been negotiating wlth BofA

to rencw the TOFA f,ine of Credit and increase the amount of credit avallable to
TOFA, which will give TOFA access to additional funds to provide working capital
to TOFA; and

TOFA has negotiated the terns ofa new credit agreement (th€ ,,2020 TOFA f,oan

Agreement") and related documents, which set forth the terms on which BofA will
(l) amend and restat€, in its entlrety, the TOFA line ofCredit to provide nnancing
for agriculttrral purposes and otherworkl.ng capitalpnrposes and us€ ofthe TOFA

Line of Credit from fanuary 1, 2020 through Ianrary l, 2022; and (2) provide TOFA

a tenn Ioan in the principal amount of $3,OOO,O00.00 with a maturity date of
Ianuary 1, 2022 (collectively, the "2020 TOFA Loans"); and
t''^e 2O2O TOFA Loans wiu be secured by the TOFA CoUateral pursuant to a new
secrrlty agreement (the "2020 Security Agreement"), which shall amend and
supersede, in its entirety, thc 2013 Securi8 Agreemetrti and
as an additional condition to the 2020 TOFA Loans, BofA will require the Nation to
enter into a new pledge agreernert, which shall amend and supersede, in its
entirety, the 2013 Pledge Agreement to secure the 2020 TOFA Loans with the
Nation's Pledged CoUateral (the "2020 TOFA Pledge Agreement," which together
wlth the 2020 TOFA Loan AgreemeDt, th'e 2O2O Security Agreement and other
related loan documerts executed in connection ther€with, are collectively
referred to herein as the "202O TOFA [oan Docurnents"); and
the 2020 TOFA Pledge Agreement requires a lirnited waiver of the Nation's
sov€reign funmunity in favor of BofA to aUow the 2020 TOFA pledge Agreement to
be enforced in accordance with its terms; and
th€ 2020 IOFA Loan Documents require a llmited waiver of TOFA'S soverelgn
imlnunity in favor of BofA to allow the 2020 TOFA lloan Documents to be enforced
in accordance with their r€spective terrns; and

wIIEREAS,
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WHEREAS,

WHEREAS;

WHEREAS,

WHEREAS,

WIIERf,ITS,

the 2020 TOFA f,oan Docum€nts generally require the arbitration ofany disputes;
and

the Nation has not enacted a version of the Uniform Commercial Code, an
arbitration act, or slmilar laws of the sort that tllricaUy would govern complex
commercial trausactlons of the nature contemplated in th€ 2020 TOFA Loan
Docurtrents, nor do the Nation's Constitution, laws, or custorns addr€ss the
interpretation and enforcement of transactions such as those contemplated in
the 2020 IOFA Loan Doctrments; and
Botahas conditioned its willingness to provlde the 2020 ToFA r,oans on havi.ng the
2020 TOFA Loan Documents intcrpreted and enforced under the strbstantive
provisions of arizona law, lncluding Art. rI, s 2s, of the Arizona constitution
relating to the irnpairment ofcontracts and the applicable provisions ofArizona,s
version ofthe uniform cornrnercial code, so the BofAcan be assured thatthe 2020
ToFA f,oan Documents w l be interpreted and enforced in accordance with their
termsi and

on January lst 2O2O, the TOFA Board enacted a Resolution (l) approvint (a) th€
2020 TOFA f,oan Docurnents, and (b) a lirnited waiver of the TOFA,s sovereign
inmuity, as set forth in the 2020 TOFA Loan Documents, srbiect to th€ Nation's
Legislative council authorizing and approving the rimited waiver of roFA's
sovereign irnmunity; and
the Agricultural and Natural Resources, Budget and Financ€, and Water
Resources Committees ofthe Legislative Council recornrnend that the Nation: (a)
grant a limited waiver of the Nation's sovereign irnmunity in favor of BofAto anow
the 2020 Pledge Agreement to be enforced in accordance with its terms, O) grant
a lirnited waiver of TOFA's sovereign imrnunity to allow it to enter into the 2O2O

TOFA lloan Documents with Bom, with those agreements being able to be
enforced in accordance with their terms; and (c) provide that the 2O20 TOFA Itoan
noclments wiu be interpreted and enforced under th€ substantive provisions of
llrizona law and in accordance with specifred provisions rerating to arbitration;
and

the Nation's best interests w r be served by (r) TOFA obtaining rinancing from
BoAl in accordance wlth the terms of 2O2O TOFA Loan l)ocuments, with those
agreements being able to be €nforced in accordance with their terms; (2) the
Nation entering into the pledg€ Atreement; (3) the Nation granting the requested
lirnited waivers of sovereign inmunity in favor of BofA; and (4) the Natiol

WHEREAS,
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providing that the 2020 TOFA Loan Documents will be interpreted and enforced
[nder the substantive provisions ofArizona law and in accordance with specilled
provlsions relating to arbitration; and

WHERDAS, capitalizcd terms used in this Resolution and its Exhibits, but not defrned in this
Resolution or the Exhibits, have th€ meanings set forth in the 2020 TOFA Loan
Documents and the llmended a|trd Restated Non-Impairment Agreement.

Now THEREFORE, BE rr REsor,vED that the Tohono o'odharn Legislative council approves and
authorizes the following:
l. Limited Waiver of TOFA'S Immuuity. The Nation hereby grants a ttmited

waiver of TOFA,s sovereign irnmunity in favor of BotA to €nable TOFA to
enter into the 2020 TOFA Loan Documcnts with BofA and with those
agreenelts being able to be enforced in accordance with their termsr.

2. Approval of the 2020 pledge Agreement, The Legislative Council
authorizes and approves the 2O2O pledge Agreement. The Nation,s
Chairman is authorlzed to ex€ctrte the 2020 pledge Agreement and to
deliver it to BolA on behalf of the Nation, along with any and all other
docunerlts, certilicates, financing statenents, consents, representations,
and warranties required in connection with the 2020 Pledge Agreement or
the 2O2O TOFA Loan Documents, and to take all other actions consistent
with this Resoltrtion and necessary to allow TOFA to constrmmate the 2020
TOFA [oans rylth BofA. No further approval, consent, notice, or flIing will
be r€qulred as a matter ofFcderal law or the Nation's law tor the Nation's
chairrnan to execute and deliver the 202o predge Agreement or oth€r
docu|rlents, certilicates, Iinancing statements, consents, r€presentations,
and warranties required in connection with the 2020 pledge Agreement,
the 202O TOFA l,oans and,/or the 202O TOFA Loan Docnments.

3. Limited Waiver of the Nation,s Im'ounity, In connection wtth the 2020
Pledge Agreement, th€ Nation hereby grants a linited waiver of the
sovereign irnrnunity ofthe Nation frorn suit or action in favor of BofA on
the terms set forth in the 202o Pledge Agreernent to allow the 2020 pledge

Agreement to be enforced in accordance with its terms.
4. Applicable f,aws.

A, The 2020 TOFA f,oan Documents will be govcrned by, and construed
ln accordance with; the laws ofthe State ofArizona, including Art.
II, g 25, ofthe ltrizona Colstitution relating to the irnpairment of
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contracts and the applicable provisions of Arizona's version ofthe
Uni.forn Commercial Code and without giving effect to conllict of
laws principles; applicable Federal law, including the

constitutional law of the United States prohibiting inpairment of
contracts; applicable provisions ofthe Natlon's Cotrstitution; and

this Resolution, Forprrposes of this Resolution, the ttlm." Uniform

Cotnmercial CodC'will rnean Chapters 1, 2, t, and 9 ofthe Arizona

Uniform Commerclal Code (including the definitions incorporated

by reference into Section 47-9102(B) thereof) as in effect from time-
to-time.

The transactions contemplated under the 2020 TOFA Loan

Documents bear a reasonable r€lation to the State ofArizo|ra, such

that the Nation, TOFA and BofA may agree that the Uniforrn
Commercial Code will govern their rights and duties under the

2020 TOFA f,oan l)octrments, as weU as the method of creatlon,
effect ofperfection and non-pcrfecuon, prlority among competing

creditors and the enforcement of all security int€rests granted by

the TOFA or the Nation to BofA in accordance with the 2020 TOFA

Loan Docurnents. For purposes of the security interests to be
granted trnder the 2O2O TOFA Loan Documents, (i) the "location" of
TOFA and th€ Nation will t e Sahnarita, llrizona; and (ii) the offrce in
which to file a linancing statement to perfect a security lnterest in
the TOFA Collateral and the Pledged Collateral will be the OIIice of
the Secretary ofState ofArizona, except for as-extracted collat€ral,
timber to be cut, or goods that ar€ or are to become lixtures,
Additionally, for purposes of Scction 47-9109(D)04) of the Uniforn
Comm€rcial Code, th€ Nation acknowledges that TOFA is not a

"governmental unlt" ofthe State ofArizona or any other state in the
United States.

If an arbitrator or conrt deterrnines, for any reason, that the
Uniforrn Cornrnercial Code does not govern the rights and duties of
the parties under the 2020 Loan Documents, despite the parties'

agreement to the contrary, then, in accordance with Title III, Laws

of thc Tohono O'odham Nation, Section l-1O2, the Natlon adopts

Chapters 1, 2, I, and 9 ofthe Arizona Uniforrn Commercial Code

B,
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(Approving a lloan Transaction A|rrong the Tohono O'odham Farming Authori8, as Borrower, and
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(including the deEnitions incorporated by reference into section

47-9102(8, of Chapter 9 and excluding Sections 47-9f09(CX2) and

47-9f 0g(D)Oa) as in €Ifect from time-to-time as the Natlon's law that
will govern th.e 2O2O TOFA Loan Documents for purposes of the
transactions contemplated under the 2020 TOFA Loan Docurnents
(hereinafter referred to as the "Nation's Secured Trarsactions

Ordinance"), except that, forp[rposes ofthe security interests to be

granted under th€ 2020 TOFA f,oan Documents, (i) th€ "location" of
TOFA and the Nation will be Sahuarita, Arizona; and (ii) the omce in
which to lile a linancfurg statement to perfect a security interest in
th€ TOFA Collateral and/or Pledged Collateral will be the Oflice of
the Secretary ofState ofArizona, except for as-extracted collateral,

timber to be cnt, or goods that are or are to become frxtures.

Any laws ofthe Nation that conflict with or are inconsistent with the
provisions ofthis Resolution, the 2020 TOFA Loan Documents, other
than th€ Nation's Constitution, will be inapplicable to the 2020 TOFA

Loan Doculncnts, the TOFA Collateral and the Pledg€d Collateral to
the extent ofany such conllict or inconsistency.

The Nation hereby adopts the following provisions as the
Arbitration Provisions applicable to the 2020 TOFALoan Documents

and the transactions contemplat€d thereby (hereinaflter collectively
referred to as the "Arbitration Provisions"), which provisions shall
be enforceable as a law ofthe Nationr (i) the agr€ement ofTOFA arrd

BofA in the 2020 TOFA f,oar Documents and the agreement of the
Nation and BofA in the 2020 Plcdge Agreement to settle by
arbitration any controversy or claim arising, respectively, underthe
2020 TOFA Loan Docum€nts and the 2020 Pledge Agrecm€nt and the
transactions contemplated thereby, are valid, irrevocable, and
enforceable; and (ii) in any proceeding in the Natlon's Courts
relating to such claims: (a) the Nation's Conrts will apply the
procedtrral rules of the Nation's Courts and the substantive law of
the jurisdlctlon sel€cted by the parties to the 2020 TOFA Loan

I)ocumerts, including the 2020 Pledge Agreement, and authorized
by thes€ Resolutions; (b) if any srit or proc€eding is brought h the
Nationrs Courts upon any issue referable to arbitration under the

D.



1

2

3

4

5

6

l
8

o

10

ll
t2

13

14

15

16

t7

18

1()

20

21

22

25

26

27

28

29

30

)I

33

)+

35
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2020 TOFA Loan Documents, including the 2020 Pledge Agreement,

the Cotrrt, upon bcing satisfied that the issue involved in such suit
or proceeding is referable to arbitration under such agreement,

shall on application ofone ofthe partics stay the trial ofthe action

until such arbitration has been had in accordance with the terms of
the agreement, providing the applicant for the stay is not in default
in proceeding witJr such arbitration; (c) if any party aggrieved by the

aueged failure, neglect, or refusal ofanother to arbitrate under the
2020 TOFA Loan Documents, inchdint the 2020 Pledge Atreement,
petitions the Nation's Courts for an order directing that such

arbitration proceed in the manner provided for in such agreernent,
the Court shall hear the parties and, upon being satisfred that the
|naking of the agreement for arbitration or the failure to comply

therewith is arbitration in accordancc with the terms of the
atreement; if there is a dispute about whether a party has an
ot ligation to arbitrate any issue, the Court shall make an order
directing the parties to proceed to arbitration in accordance with
the terms ofthe agreement to resolve that dispute; (d) an arbitration
award will not be subject to review or modlfrcation by the Nation.s
courts for any reason other than the circumstances described in 9
U.S.C. SS l0-ll; (e) when an arbitration award requires the
performance of any act other than the paym€nt of money, the
Nation's Courts rnay direct the enforcenent thereon in the manner
provided by law; and (f) to the extent permitted by federal law, the
jurisdiction of the Nation's Courts over any actions to enforce an
agreement to arbitrate, to colnBel arbitration pursuant to the 2020

TOFA Loan Docum€nts, including the 2020 Pledge Agreement, and
thes€ R€solutions, and to enforce an order and award resulting
fron an arbitration shall be concurrent with the iurisdiction ofany
state or federal court to the iurisdiction of which the Nation has

explicitly consented in the 2020 TOFA Loan Documents, includtng
th€ 2020 Pledge Agr€ement, and ln thes€ Resolutions.

5. Binding Oblitation; Lien Priority; Impairment.
A. When fully executed, the 2020 TOFA loan l)ocrnents will be the

valid, binding, and enforceable obligations of TOFA and th€ 2020
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Pledge Agr€ement rt'lll be a valid, binding, and €nforceable

obHgation of the Nation,

B. Upon the perfection ofa lien by BofA, the lien created bythe TOFA'S

pledge of TOFA's CoUateral and by the Nation's pledge ofthe Nation's

Pledgcd Couateral under th€ 2020 Plcdge Agreement wiU be

superior to, and wiU have lirst priority over, all other liens, and will
be valid and binding from the time the pledge is made as evidenced

by the execution and delivery ofthe 2020 TOFA Loan l)ocuments.

C. The Nation will take no action that would materially impair the
rights, liens, lnterests, and/or rernedies provided in the 2020 TOFA

f,oan Documents without the prior written consent of Bof,A. The

f,egislative Council frnds that no provision of the Nation's

Constitution or laws, and no c[stoln, would irnpair the 2O2O TOFA

Loan Documents.

6. The Nation hereby agrees that this Resolution relates solely to the 2O20

TOFA Loan Documents and does not in any rlnalner affect any borrowing
heretofore or hereaft€r made under any other linancing arrangement,
and that this Resolution shall not serve to revoke or alt€r any resoltrtlons
previously delivered by Nation to Bom and shall |Iot (unless specilically
otherwise provided) be revoked by any Resolutions subsequenfly
delivered to BofA relating to other financing arralgements between Bof,A,

the Nation and,/or TOFA.

7. The Nation hereby agrees that all actions heretofore taken, and all
doctrments heretofore executed by the Authorized Ollicer in connection
with the foregoing Resolutions, are hcreby ratllied, contirmed, and
adopted as the acts and deeds ofthe Nation and/or TOFA, as the case rnay

be, as ofthe effective date ofthis Resolution.
The foregoing Resolution was passed by flre Tohono O'odham Legislative Council on the lz:1
day of fAIIUARIL 202!l at a meetfurg at which a quorum was present with a vote of2,1252 FOR;
IJIsO.5AGIUNST;:0: NOT VOTING; and IOll ABSENI, pnrsuantto the powers vested in the Council
by ltrticle VI, Sectlon l(I) of the Constitution of the Tohono O'odham Nation, adopted by the
Tohono O'odham Nation on January 18, l9E6; and approyed by th€ Acting Deputy Assistant
Secretary - Indian Alfairs (Operations) on March 6, 1986, pursuantto section l6 ofthe Act oflrne
r8, 1934 (48 Stat.98!t).

LEGISLATIVE COUNCIL
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17 u^to,

Evonne Wilson, Le

/7 i.uvor ,2020

Said Resolution was subrnitted for appro
o'odharn Nation on tr." 

-lJ 
day of

pursuant to the provisioni of Section 5 of,
elfective upon his approval or upon his fa
hours o[ submittal.

t(**^oot
i,'Hf".*'*4'*-(--'^^[ ] DISAPPROVED

Tirnothyfoaquin, Legislativc Chairman

ODIIAM NATION

to the f,egislative Secr€tary on t n" f7 auy of

Evonne Wilson, Legislative Secretary



RESOI,UIION NO. ZI.II28

ACTION: APPROVING A LOAN TRANSACTION AMONG TIIE TOIIONO O'ODIIAM FARMING AUTIIORITY. lls
BORROWER, AND BITNK OF IiMERICA, N.A., AS I,ENDER

MOVED: COUNCILMITN DIINIEL L,A. PRESTON III SECOND: COUNCILWOMAN GLORIA RAMIREZ

DATE; JANUARY 17,2020

DISTRICT LEGISLATIVE Rf, PRXSEI{TATIVES
#or

VOTES FOR AGAINST
NOI

VOTING ABSENT

BABOQUIVARI
3t4.r

l. LEIiNDER MASE (Absent)
(Franclne Schooling, (Prc sent)

2. AIBERTA J. RAY
(Frances G. Antone)

t92.40

t92,40

x

x

CHUKUT KUK
t47.5

r. VIVIAN IUAN-SAUNDERS
Onanita Eomer)

2. MARIAI(AY HENRY
(Billman Lopez)

17t.7 s

t7?.7 5

x

x

GU ACHI
279,1

I. VICIORIA HOBBS
( t

2. TIMOTIIY [. IOAQUIN
(Louis L. tohnson)

139.65

r39.65

x

x

GU VO
264.5

l. DAILAS LEWIS /,4Dr€,rt,
(Nacho Flores) lrPfeJezt)

2. GRACE MANTJEI,
(

132.25

r32.25

x

x

HICXIWAIY
213.8

I. SANDRA D. ORTEGA
()

2. I,OUIS R. I,OPEZ
(Delma M. Garcia)

1o6.90

106.90

x

x

PISINEMO
2to,7

I. MONICA K, MORGAN
()

2. MARIETTA MARTIN
)

I15.35

I15.35

x

x

SAN LUCY
235.6

I. GI,ORIA RATI,IIRf,Z
( ,

2.IANAMONTANA
(Lorralne M. Eiler)

tt7.80

I17.80

x

x

SITN XAVIER
2t4.9

r. IANICE FELIX
(Adam Andrews)

2. DANIf,L I.A, PRXSTON III
(Racheal Vilson-Stone)

I r9.45

119.45

x

x

SCHUK TOAN
189.0

I. QUINTIN C. LOPEZ
(Agnes V, foaquin)

2. TERESA F. DONAIIUE
(Alberta Espinoza)

94.50

94.50

x

x

SELLS
547.l

I. f,Vf,LYN IUAN MANUXI,(t
2, IIRTIIUR WILSON

( )

27t,ts
273.5t

x

x

SIf OIDAI(
21|1l,5

l. LUCINDA llILEN (Absent)
(l'olonda carcia) (frerert,

2. ]MARY LOPEZ (Absent)
(44n M. carcia) (Present)

122.25

122.25

x

x x

TOTA.L 3,175.7 2,125.2 r,050.5 -0- IOII


